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IN THE UNITED STATES DISTRICT COURT FOR THE = I L
NORTHERN DISTRICT OF OKLAHOMA E D
JAMES C. BOONE, # 93623 )
’ ) MAR 2 9 1978
Movant,, ) Jact 0 e
) “ti L Silver oy,
v. ) Nos. 77-c-434-c U § Dm?mcfcogg
) 76-CR-113 T
UNITED STATES OF AMERICA, )
)
Respondent. )
03DER

On March 16, 1978 the CZourt entered an Order denying
Movant's Motion to Reconsider the Order of this Court entered
on December 30, 1977 denyinz Movant's Motion under 28 U.S.C.
§ 2255. In the Merch 16, 1378 Order denying Movant's Motion
to RHeconsider the Court stated:

"From a review of the file, it appears
that since the filling of Movant's
Motion to Reconsider, Movant has been
released from the Regional Treatment
Center and is now serving the special
parole term of 6 years."

On March 28, 1978 the Zourt received a letter from the
Movant quoting the above language of the Court's Order of
March 16, 1978 and reqguesting clarification of that language.
In his letter Movant advised the Court that he was presently
lncarcerated at the Federal Correctional Institution at E1l
Renc, Oklahoma serving the sentence imposed by this Court on
November 3, 1976. On that date Movant was sentenced tc "Two
(2) Years Imprisonment and a special parole term of Six (6)
Years, to commence at the expiration of and run consecutive
to any fterm imposed by the 3tate Court.”

The reference made by the Court in its Order of March
16, 19783 to the file refers to a memorandum in the file
dated January 27, 1678 from the United States Court Clerk's
Office for this district in which the Clerk's Office stated:

"On January 25, 1978 Mr. Boone filed

a motion to reconsider with the re-
quest that we mail him a file stamed
{sic) copy. We did so, however, today
1t was returned to us with a note on
the envelope that he has been paroled.

I fowarded the copy on tc hils Tulsa
addregs. ™




The Information with respect to the status of the
Movant as having been '"paroled" is cbviously erroneous and
should be disregarded. It was the intention of the Court
that the federal sentence wculd run consecutive to the state
court senternce. The transcript of the proceedings held on
November 3, 1976 in Movant's case No. 76-CR-113 at the time
of sentencing in this Court clearly shows that the sentence
imposed by this Court was tc run consecutive to any sentence
imposed by the state court. In imposing sentence, the Court

stated:

"The defendant is charged in one count. It

is therefore adjucdged that the defendant is
hereby committed to the custody of the
Attorney General for impriscnment for a period
of two years. In addition thereto, the Court
impeses a speclal parocle term of six years on
the defendant. It will run consecutive to any
term imposed ny the state court.”

Therefore, Mcvant's Motion to Reconsider i1s denied.

Dated this ff’z—/—; day of March, 1978.

H. DALE' CO
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT _
Northern Distriet of Ok lahoma MAR 2 8 1978 7{.@

Jack C. Silver, Clerk
(. S. DISTRICT COURT

78-CR-8-B :

United States of America Criminal No.
VE.
MILTON RAY KIRVEN )
ORDER FOR DISMISSAL :
Pursuant to Rule 48(a) of the Federsl Rules of Criminal 2R
Procedure and by leave of court endorsed hereon the United States E:f?f
U
Attorney for the Northern District of _ Oklahoma oaiind
hereby dismisses XKX count I of the Indictment against )
(indictment, information, complaint) {
MILTON RAY KIRVEN jefendant. ‘
i
o
i R e
i
!,
[SAE S

hsst United States Attorney Liras

Leave of court is granted for the filing of the foregoing dismissal. tﬁﬁ:“
Jow

United States District Judge

Date: [Magcul{ , 1978
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UNITED STATES DISTRICT COURT MAR 2 8 1978 }L <
Northern District of Oklahoma Jack ¢, Silver, Clork
U. S, DISTRICT coupr
United States of America ) Criminel No. 77-CR-139-B / |

vs.

DONA MARIE HERRINGTON

g

ORDER FOR DISMISSAL

Pursuant to Rule 48(a) of the Federal Rules of Criminal

Procedure and by leave of court endorsed hereon the United States

Attorney for the  Northern District of _ Oklahoma

hereby dismisses Counts 2,3,5,6,7 & 8 of the Indictmentggainst
(indictnent, information, complaint)

Dona Marie Herrington defendant.

Ao

sst.United States Attorney

Leave of court is granted for the filing of the foregoing dismissal.

Ceoe. & e

United States District Judge

Date: March A%, 1978

DOJ—1973—04

[N, S
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1. S. DISTRICT COURT o

Criminal No, _/7_CR"136-B '/

United States of America

V5.

MILTON RAY KIRVEN )

ORDER FOR DISMISSAL

Pursuant to Rule L8(a) of tre Federal Rules of Criminal

b
Procedure and by leave of court endorsed hereon the United States ",;;
»
Attorney for the  Northern District of Oklahoma e
hereby dismisses #6# Count IT of the Indictment against
(indictment, information, complaint}

Milton Ray Kirven defendant .
G
viweg !
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AsST. " United States Attorney e
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Leave of court is granted for the filing of the foregoing dismissal. L}*”
m

United States District Judge

Date: {larcH28, 1978
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MAR 28 1978
IN THE UNITED STATES DISTRICT COURT FOR THE _
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver, Clerk

U. S. DISTRICT COURT
UNITED STATES OF AMERICA,

)
Plaintiff, )
V. ) NOS. 78-C-59-B
) 77~CR-62
WILLIE PAUL SMITH, } :
Movant. )
ORDER

The Court has for consideration the motion pursuant to 28 U.S.C.

§ 2255 filed by counsel on behalf of Willie Paul Smith. The cause has
been assigned civil Case No. 78-C-59 and docketed in his criminal Case
No. 77-CR-62.

Movant is a prisoner in the Creek County Jail, Sapulpa, Oklahoma,
pursuant to State convictions and sentences imposed January 31, 1978, of
two years in CRF-77-67 and one year in CRF-74-38, He will thereafter
serve a sentence of eighteen months imposed August 23, 1977, by this
Court in Case No. 77-CR-62 pursuant to his conviction on plea of guilty
to Count One of an indictment charging interstate transportation of
stolen firearms in violation of 18 U.S$.C. § 922(i). The Movant was
charged in one additional count which was dismissed.

Movant in his § 2255 motion demands his release from custody and
as grounds therefor claims that he is being deprived of his liberty in
violation of his rights guaranteed by the Constitution of the United
States of America. In particular, Movant claims that:

His plea of guilty was not knowing and voluntary in that he

understood at sentencing that the sentence imposed would be

served in a Federal penitentiary and any sentence received

in pending State cases would run concurrently with the fed-

erally imposed time.

The Court has carefully reviewed this matter and being fully advised
in the premises finds that a response and evidentiary hearing are not nec-
essary and that the motion should be denied.

When taking his plea of guilty, the Court fully explained to the De-
fendant, Movant herein, the maximum sentence that could be imposed for
the crime, that the Court was not bound by any agreement regarding sen-
tence, and could impose any sentence permitted by law including the maxi-
mum. Movant was then given the maximum sentence pursuant to 18 U.S.C.

§§ 4216:5010(e) for study, report and recommendation to the Court as to

the appropriate sentence. Following receipt of that report, which was




reviewed with Movant and his counsel in open Court, definitive sentence
was imposed August 23, 1977, to three years eligible for parole in the
discretion of the Parole Commission pursuant to 18 U.S.C. § 4205(a).
Further, it was recommended that the Movant receive vocational training
during his period of incarceration.

Defense counsel reminded the Court after sentence had been imposed
that the Movant was still facing charges in the State of Oklahoma. It
was recognized in open Court in the Movant's presence by the sentencing
Judge and defense counsel that under State of Oklahoma law the State
Trial Judge could not impose his sentence, if any, to run concurrently
with the Federal sentence, but that this was a matter that could be
called to this Federal Court's attention if necessary by appropriate
motion. _Further, it was discussed in open Court that the Movant had
been at all times before this Court on ad prosequendum writ, borrowed
from the State of Oklahoma, and that any sentence imposed by the State
Court would run first in time. Therefore, Movant's contention that his
plea to this Court was not knowing and voluntary is without merit. All
of the discussion as to the possibility of a concurrent sentence occurred
long after the plea and after definitive sentence had been imposed.

This Court did not impose the Federal sentence to run concurrently
with the prospective State sentences. =ven had it done so, the applicable
Federal statutes provide in pertinent part:

18 U.S.C. § 3568: "The sentence of imprisonment of any person

convicted of an offense shall commence to run from the date on

which such person is received at the penitentiary, reformatory,

or jail for service of such sentence. . . . No sentence shall

prescribe any other method of computing the term."

18 U.s.C. § 4082: "(A) A person convicted of an offense against

the United States shall be committed, for such term of imprison-

ment as the court may direct, to the custody of the Attorney Gen-

eral of the United States, who shall designate the place of con-
finement where the sentence shall be served."
Pursuant to these Federal Statutes, the Attorney General has the exclusive

power to designate the place where Federal sentences shall be served.

Stillwell v. Looney, 207 F.2d 359 (10th Cir. 1953); Werntz v. Looney,

208 F.2d 102, 103 n. 2 (10th Cir. 1953). The United States District
Court must be cognizant of and give effect to all applicable United

States statutes. Miller v. Willingham, 400 F.2d 873 (10th Cir. 1968).

P,




Our Tenth Circuit Court of Appeals has held that the place of confinement
is no part of the sentence, but is a matter for the determination of the
Attorney General; and therefore, that it is beyond the power of a Federal
Court to order that its sentence be served concurrently with a State sen-
tence. The concurrency language is surplusage or a recommendation as to
place of confinement. It is equally clear that the initial concurrence,
although beyond the power of the Court, does not render a Federal sentence

so imposed invalid. Bowen v. United States, 174 F.2d 323 (10th Cir. 1949) ;

Joslin v. Moseley, 420 F.2d 1204 (10th Cir. 1969); Sluder v. Malley, No.

77-1454 unpublished (10th Cir. filed Dec. 22, 1977). The Attorney General
has the discretion, may, and frequently does, honor the recommendation that
the Federal sentence be served concurrently with a State sentence in a State

institution. See, Stillwell v. Looney, Supra.; Werntz v. Looney, Supra.

However, the Attorney General is under no obligation to do so and could

disregard the sentencing Court's recommendation. See, Bowen v. United

States, Supra.

Further, this motion under consideration if treated as a motion for
modification of sentence pursuant to Rule 35, Federal Rules of Criminal
Procedure, is out of time. The 120-day jurisdictional period within which
a Rule 35 motion may be considered has expired.

IT IS, THEREFORE, ORDERED that the motion pursuant to 28 U.S5.C. § 2255
on behalf of Willie Paul Smith be and it is hereby denied and the case is
dismissed.

.
Dated this 7&££'day of March, 1978, at Tulsa, Oklahoma.

& e

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

)
Plaintiff, )
V. ) NOS. 78-C-66-B
) 77-CR-9 /
EMMETT LAVERNE MUNDEN, } e
Movant. )
ORDER

The Court has for consideration a motion pursuant to 28 U.S.C.

§ 2255 filed pro se, in forma pauperis, by Emmett Laverne Munden. The
cause has been assigned civil Case No. 78-C~66-B and docketed in his -
criminal Case No. 77-CR-9.

Movant is a prisoner in the Federal Correctional Institution, El
Renco, Oklahoma, pursuant to sentence upon revocation of probation in
the criminal cause. In his § 2255 motion, Movant demands his release
from custody and as grounds therefor claims that he is being deprived
of his liberty in violation of his rights guaranteed by the Constitution
of the United States of America. In particular, Movant claims that:

He has been twice placed in jeopardy for the same offense when

probation, for technical violations, was not revoked and the

Movant required to serve the remaining period of the thirty

month probation sentence, but rather was sentenced to three

years confinement to be followed by three years probation.

Because of this Court's ruling on that issue, the remaining issue pre-
sented need not be considered.

In his criminal cause, Casz2 No. 77-CR-9, the Movant was charged by
two-count indictment in the United States District Court in Kansas with
a Dyer Act in violation of 18 U.S.C. § 2312 in Count One, and with sell-
ing and disposing of a stolen vehicle in violation of 18 U.S.C. § 2313
in Count Two. He entered a plea of guilty upon transfer to this District
from Kansas under Rule 20, Federal Rules of Criminal Procedure., On Feb-
ruary 15, 1977, he was sentenced on each count in accordance with 18
U.S.C. § 3651 to thirty-three months with the condition that he be con-
fined in a jail-type institution for a period of three months, and the
execution of the remainder of the sentence was suspended and he was
placed on probation for thirty months, the sentence on Count Two to run
concurrently with the sentence on Count One.

On November 15, 1977, following probation revocation hearing, proba-

tion was revoked and the Movant was sentenced to the custody of the At-

torney General for three years on Count One and the imposition of sentence




- —
was suspended and ne was placed on probation for three years on Count
Two, the probationary period to follow the incarceration in Count One.
The Court having carefully reviewed the § 2255 motion finds that
response and evidentiary hearing are not required and that the motion
should be sustained in part. That is, the sentence imposed November 15,
1977, at probation revocation in excess of thirty months should be wva-
cated, set aside and held for naught. Further, Movant should receive
credit for the time served to date in jail-type custody on said thirty-
month period. Imposition of sentence in excess of what the law permits

does not render the sentence or authorized portion of the sentence void.

Browning v. Crouse, 356 F.2d 178 (10th Cir. 1966) cert. denied 384 U. S.

973 (1966).
18 U.S.C. § 3653 provides in pertinent part:
“As speedily as possible after arrest the probationer shall be
taken before the court for the district having jurisdiction
over him. Thereupon the court may revoke the probation and re-
quire him to serve the sentence imposed, or any lesser sentence,
and, if imposition of sentence was suspended, may impose any
sentence which might originally have been imposed."
Pursuant to that section of the Federal Code, since the original sentence
on February 15, 1977, was to thirty-three months, this Court was limited
on probation revocation to the term of the original sentence or a lesser
sentence. However, within that limit, sentencing on revocation of proba-
tion does not place the defendant in double jeopardy. Further, the full

thirty-month probationary term may be imposed with no credif on said peri-

od for the time released on probation. Thomas v. United States, 327 F.24

795 (10th Cir. 1964) cert. denied 377 U. S. 1000 {1964) .

IT IS, THEREFORE, ORDERED that the motion pursuant to 28 U.S§.C.
§ 2255 of Emmett Laverne Munden be and it is hereby sustained.in part,
and the sentence imposed upon revocation of probation on November 15,
1877, in so far as it exceeds thirty (30) months is vacated, set aside
and held for naught.

IT IS FURTHER ORDERED that the Movant, Emmett Laverne Munden, re-
ceive credit on the term of thirty months for all jail~type custody
served to date in connection with the revocation of his probation.

Y

Dated this _J§ —day of March, 1978, at Tulsa, Oklahoma.

%Z/W

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FQOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )

) | = L E
V. ) No. 77-C-486-C D

g No. 76-CR-53.~

PATR%CK DEAN SHAW, ) MAR271978

# 39815-115 ) )
: U%Ck ; Silver, Clerk

Movant . ) . -[NSHHCTCOURT

OEDER

The above-named Movant (defendant), a prisoner in the

United States Penitentiary at E1 Reno, Oklahoma has [iled

herein a Motion to Vacate, Set Aside, or Correct Sentence

pursuant to 28 U.S.C. § 2255. After a plea of guilty

having violated Title 21, U.S.C. § 846, this Court on

to

July

23, 1976, sentenced deferdant Patrick Dean Shaw, to two (2)

years I1mprisonment and ar additional special parole term of

three (3) years, to commence at the expiration of the

two

(2) year sentence. The Court further ordered that the

defendant may become eligible for parcle at such time

as the

U. 3. Parcle Commission may determine as provided in Title

18, U.S.C. § 4205(p)(2).

Ground One of defencdant's motion claims that his

"Con-

viction (was) obtalned by a violation of the protecticn

against double Jeopardy." In support of his claim the

defendant states that he "went to court (state) twice

on

fhis original crime and it was dismissed each and every time

as the record will reflect. Now we have the Federal,

United

States District Court chenging the wording on the same crime

and calling it a conspireacy in order to take this defendant

to trial after this named defendent (sic) had been to

twice and the case dismiscsed each time in the one and

court

only

crime that was committed." Movant cites in support of his

claim the case of Brown v. Ohioc, 432 U.8. 161 (1976).

Brown court stated:

The



"The established test for determining
whether two offenses are sufficiently
distinguishable tc permit the impoesition
of cumulative punishment was stated in
Blockburger v, United States, 284 U.S.
299, 304 (1932);

'"The applicable rule i1s that where
the szame act or transacticn consti-
tutes a violation of two distinct
statutory provisions, the test to be
applied tc determine whether there
are two offenses or only one, is
whether each provision requires
procf of s fact which the other does
not . . "

"This test emphasizes the elements of the
two crimes. '1f each requires proof of a
fact that the other does not, the Block-
burger test 1s satisfied, notwithstanding
a substantial overlap in the proof offered

tc establish the crimes. . .' Iannelli
v. United States, 420 U.3. 770, 785 n.
17 (1975)."

In his motion the Defendant does not state that he was
tried on the state court charges. He only states in a
conclusory way that he went "to Court (state) twice" and
that the charges were "dismissed each and every time".
Defendant has nct established that he was ever placed in
Jeopardy in the state court proceedings on the offense for
which defendant was convicted in the case before this Cours.

In Bell v, State of Kansas, 452 F.2d 783 (10th Cir.

1971) Cert.Den. 92 S.Ct. 2421, 406 U.S. 974, the Court
stated:

"% % % for the double jeopardy pro-

vision to apply, the offense charged

and tried in the first case and the

offense charged in the second case

must be identical in fact and law."
Therefore, the defendant's flrst ground for relief 1s with-
out merit.

A5 hls second ground for relief, the defendant alleges

that his court appointed counsel, Phil Frarzier, was in-

effective in nis representation of the defendant. In par-

ticular, the defendant claims that his lawyer told him "that




he would not have to go to prison and that if he plead
gullty, ehich (sic) this defendent (sic) did do, that the
maximum he would get would be a suspended sentence and time
on probation." Defendant further states that he "entered
hls the defendent's (sic) plea of guilty only after he the
defendent {(sic) was promised by his attorney who represented
the Federal Government that all he the defendent {sic) would
receive would be a probated sentence.”

A reading of the transcript of the proceedings in this
Court at the time of the Arraignment and Plea on June 21,
1976 and June 22, 1976 and the Sentencing on July 23, 1976
clearly show that the defendant understood what he was
charged with in the indictment; that he had discussed the
plea with his attorney; that he had the right to trial by
jury; that his plea of guilty was voluntarily made and
completely and exclusively of his own free will and accord;
that he had not been forced, coerced, threatened or promised
anything to cause him to enter a plea of guilty; that the
maximum sentence the Court could impose was imprisonment not
to exceed Fifteen years, a fine not to exceed $2%,000,
or both fine and imprisonment and that the Court must also
impose a special parole term of no less than three years:
and that he was satisfied with his counsel, Mr. Frazier.

After being advised by the Court of his rights and the
consequences of his plea of guilty, the defendant entered a
plea of guilty. The defendant then under cath detailed the
facts surrounding his participation in the alleged con-
spiracy to distribute certaln non-narcotic controlled sub-
stances and narcotic controlled substances.

Concerning the allegzd plea bargaining, the transcript

of the proceedings reveals the following statements by the




Court, counsel for the government, counsel for the defend-
ant, and the defendant:

"THE COURT: I will ask counsel for the government and
Mr. Frazier, as counsel [or the defendant: Has there been
any plea bargaining?

MR. BAKER: No, 5ir.

MR, FRAZIER: There has been none, Your Honor.

THE COURT: Mr. Shaw, the Court has been informed there
has been no plea bargalining, agreements, nothing at all like
that. Is that your understanding, also?

THE DEFENDANT: Yes, sir.

THE COURT: Well, the Court would want you to know that
even though there hasn't been any, even if there had of,
even 1f there had of, the Court wouldn't have been a party
to them, wouldn't have participated in them and 4dild not do
0 and would be in no way bound by any such agreements or
plea bargaining or discussicns. You understand that?

THE DEFENDANT: Yes, sir.

(TP. 19_) * # * * *

THE COURT: You have informed the Court that your plea
would be voluntarily given, of your own free will and ac-
cord, and that you have not been in any way coerced, forced,
threatened or promilsed anything for a plea of gullty. Is
that correct?

THE DEFENDANT: Yes, sir.

THE COURT: All rigkt. Do you have any questions
whatsoever before the Court asks you what your plea 1s?

THE DEFENDANT: None.

THE COURT: All right. How do you plezd to Count I of
the indictment?

THE DEFENDANT: Guilty.

(T. go.) * ¥ * ¥ ¥ *




THE COURT: All rigrt.

All right, Mr. Shaw. DBased upon your statements as to
the factual matters and the statement of your counsel and
the government counéel, the Court finds that there is a
factual basils for your plea of guilty; that your plea is
macde voluntarily. And that's true, is it not?

THE DEFENDANT: Yes, sir.

THE COURT: And with an understanding of the charge
against you and with the possible consequences of a plea of
guilty. And all that's true also, is it not?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Therefore, the Court accepts

your plea of guilty and finds that you are guilty as charged.

(Tr. 24.)

At the time of sentencing the Court stated to the
defendant that he would hear anything he had to say in his
own behalfl and would receive any additicnal information that
the defendant desired the Court to consider before pro-
nouncing sentence. The delfendant responded that he had no
comment other than as to his employment; that he had been
employed steadily over the last 11 years, 4-1/2 years with
his present employer and that he didn't have time to be a
drug dealer because hils job kept him too involved. Follow-
ing the imposition ¢f sentence by the Court the defendant
made no comment about the sentence but did ask that the
Court stay the execution of the sentence for 30 days which
the Ccourt grantéd but only for a stay of approximately two
weeks.

1t is thus apparent that the defendant's second claim
for relief is totally insubstantial and devoid of merit.
The guidelines for determining when defense counsel was

ineffective or incompetent were set forth in Ellis v. State,

430 F.2d 1352, 1356 (10th Cir. 1970).




"'It is the general rule that relief
from a final ccnviction on the ground
of incompetent or ineffective counsel
will be granted only when the trial
was a Tarce or a mockery of justice,
or was shocking to the conscience of
the reviewing court, or the purporied
representation was only perfunctory,
in bad faith, a sham, a pretense, cor
without adequate opportunity for
conference and preparation. Goforth
v. United States (10th Cir. 1963),
310 F.24 866 #¥%X¥ ' Williams v. Beto,
354 .24 698, 704 (5th Cir. 1965).
And thils test is applicable to cases
in which counsel is retained by or
for an accused as well as to cases

in which counsel is appointed to
represent an irdigent defendant.

Bell v. State of Alabama, 367 F.2d
243 (5th Cir. 1966).

The files and recorc of the proceedings of the Arraign-
ment, Plea and Sentencing of the deflendant unequivocally |
support the conclusion that the defendant fully understood
the nature of the proceedings and the consequences of his
gulilty plea. Under these circumstances it 1s unnecessary to
hold a factual hearing irn connection with defendant's motion.

Semet v. United States, 369 F.2d 90 (10th Cir. 1966).

Accordingly, defendant’'s motion for relief herein is

denied.

Tt is so Ordered this 2,7 =  day of March, 1978.

H. DALE"CO
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT

Northern District of Oklahoma

J
United States of America =~ ) - Criminal No. 78-CR-37
V5.
lNF 'L E D
Deloris Ann Stanley ) OPEN COURT

MAR24 /3749
Jack C. Sitver, Clerk B
ORDER FOR DISMISSAL U.s. DISTRICT COURT

Pursuant to Rule 48(a)} of the Federal Rules of Criminal

Procedure and by leave of court endorsed hereon the United States

Attorney for the Northern District of Oklahoma

hereby dimmisses BRX Counts II & IIXof Indictment agalnst
(indictment, information, complaint)

Deloris Ann Stanley, defendant.

George Carrasquillo %H@dew

Asst. United Stdtes Atforney 7

Leave of court is granted for the filing of the foregoing dismissal.

ates District Judge

Date: Jhecd i Y1975
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FILED
IN OPEN COURT

MAR 24 /978 M/

Jack C. Silver, Clerk
U. S. DISTRICT COURT

UNITED STATES DISTRICT COURT

Northern District of Oklahoma

United States of America =~ ) Criminal No. /8-CR-35 /

VE.

Donald Ray Samuel

ORDER FOR DISMISSAL

Pursuant to Rule 48(a) of the Federal Rules of Criminal

Procedure and by leave of court endorsed hereon the United States

Attorney for the Northern District of Oklahoma

hereby dismisses X¥¥ Counts IIIJQYV of Indictment agelnst
(indictment, information, complaint) ‘

Donald Ray Samuel, defendant. :

GEORGE CARRASQUILLO /%W ﬂuwﬁu«%" o
Ros

Asst, United Statés Attorney e 3
ke
—
|
.
Leave of court is granted for the filing of the foregoing dismlssal. Rt vt
B

United STates District Judge

o

Date: 7714 e f o ’# /G 7S

FORM OBD-113
DOJ [

8-27-74
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" United States Distriet Court for

United States of America vs.

DEFENDANT MILTON RAY KIRVEN

JUDGMENT AND PROBATION/COMMITMENT ORDER  rc 245 w10

In the presénce of the attorpey for the governmeal MONTH DAY YEAR
the defendant appeared in person on this date | 3 23 78

COUNSEL L__J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and ;Mdefenﬁant thereupon waived assistance of counsel.

__X/wiITH COUNSEL  +__Duniel D. Draper, Jr., Retained = _ __ _ _ __ _ _ _ __ _ _ J

LX) GUILTY, and the court being satisfied that L | NOLO CONTENDERE, NOT GUILTY
PLEA there is a factual basis for-the plea,

L——J NOT GUILTY. Defendant is discharged

There being a finding/ 3L of X
"1 GUILTY.

Defendant has been convicted as charged of the offense(s) of having lated Title 18, U.S.C.,
FINDING & Sections 842(a) (1K} and 844(a), as charged in Count two of _M_“__%I!rﬂil_:mt.

JUDGMENT.. { o . §

O

/ . L e o N L P .

The court asked whether defendant hqd'-ﬁnythlng-m‘-;ay'viﬁyjﬂﬂgmeflt strould not be pronounced. Because no sufficient cause to the contrary

r “was_shown, or appeared to the ‘court, the cbu'{)t’";idjjidggif'__‘tj,i_éf‘d‘ét&m_iang:ismﬁv as.gharged and cofivicted and ordered that: Tictamipntis
& . L PRI IR 4 Wkl s U “‘ b PN SRR 2 . of .

-

hergiywapavniiisgarthg-gusiaiibar-tiu-fo s S PRSI e b d e b A i bl WD s

Count two - The imposition of semtemce is suspended snd the defendmnt is placed
SENTENCE on probation for a period of two (2) years from this date, under
oR > the Youmg Adult Youth Correctiom Act, pursusnt to T. 18, U.S.C.,
PROBATION Section 4216:5010(a).

ORDER

cus::gfrirt:'ns - “4!? 23

OF 19
PROBATION v Jack L @
(] S . S/]Ve
" Disp, Eh £
TRiny’ Ll
t Ricr Co UI;’
ADDITIONAL
CONDITIONS in addition to the special conditions of probation imposed above, it is hercby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the pertod of probation, and at
OF any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke

PROBATION probation for a violation occurring during the probation period,

>The court orders commitment to the custody of the Attorney General and recommends,

] C ‘It is ordered that the Clerk deliver
. COMMITMENT a certified copy of this judgment
RECOMMEN- and commitment to the U.5. Mar-
shal or other qualified officer.
DATION
-

CERTIFIED AS A TRUE COPY ON

SIGNED BY i THIS DATE 3-25 72

g us- District Judge ’ B L _a DMW

e U5, Magistrate e e ——
X0000000C { )JCLERK

oate ———3-23-78—— (“TBeputy
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b United beates District Court for

'_ United States of America vs.

.__..._____...._.__._—_a_.-._.-_—__.._......._—

—— e o v A o i e e = R S

DEFENDANT JEFFREY DALE MILLS

AD - 245 (6/74)

MONTH DAY YEAR

In the presence of the attorney for the government
the defendant appeared in person on this date P—— 3 yal 18

t to counsel and asked whether defendant desired to
ved assistance of counsel.

COUNSEL L WITHOUT COUNSEL However the court advised defendant of righ

have counsel appointed by the court and the defendant thereupon wai

_ X WITHCOUNSEL L _ _ Lloyd Holts, Retaimed = _ _ e — = ]
: {Name of counsel}
PLEA L__x_‘.j GUILTY, and the court being satisfied that L | NOLO CONTENDERE, ; NOT GUILTY
there is a factual basis for the plea,

L1 NOT GUILTY. Defendant is discharged

There being a finding/ v of X
L ® 1 GUILTY.

Defendant has been convicted as charged of the offense(s) of m violated Title 18, a.s.C.,
woics | Sectiom 1014, ss cherged in the Inflctmest. |

JUDGMENT

B

The court asked whether defendant had anything ta say why judgment <hould not be pronounced: Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: TR

B R R R LT

the Foderal Youth

%
)
%
g
iL
g
§
;

SENTENCE . Correction Act, pursumat to T. 1%.71':5.1:., Section 5010(a).

: OR
PROBATION
ORDER

4 =1L ED
SPECIAL MAR 2 3 1978
CONDITIONS

OF :
Jack C. Silver, Clerk
PROBATION U, S. DISTRICT COURT

-

ADDITIONAL
CONDITIONS In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposcd. The Court may change the conditions of probation, reduce or extend the period of probation, and at
OF any time during the probation period or within a rnaximum probation period of five years permiited by law, may issu¢ a warrant and revoke

FROBATION probation for a violation occurring during the probation period.

—

LThe court orders commitment to the custody of the Attorney General and recommends,

It is ordered that the Clerk deliver
: COMMITMENT a certified copy of this judgment -
é © RECOMMEN and commitment to the U.5. Mar-
4 DATION ) ) shai or other qualified officer. -
;}
- ./
CERTIFIED AS A TRUE COPY ON
SIGNED BY . MEE 4 1978
© LX) U.S. District Judge _ THIS DATE f
L Uit ’ = o dlauglr L
E (%—ERK
pate _._3-2%-78 | { /1 DEPUTY
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Y

United States of America vs.

DEFEMDANT

the defendant appeared in person on this date

_-n-—--._....—_.—_..-_.___..._.___

In the presence of the attorney for the government

AQ-24516/74)

YEAR

78

DAY

23

MONTH

—P—| 3

ght to counsel and asked whether defendant desired to

COUNSEL L) WITHOUT COUNSEL However the court advised defendant of ri
have counsel appointed by the court and the defendant thefeupon waived assistance of counsel.
_X) WITH COUNSEL  L_ Joseph Wull, YII, Retaiwmed _ _ _ ___ |- |
{Name of counset) E— D
PLEA I__x_'l GUILTY, and the court being satisfied that L } NOLO CONTENDERE, NOW%‘S
there is a factual basis for the plea, 1978
——_T L___1 NOT GUILTY. Defendant is discharged Jack C. Sitver, Clerk
There being a finding/ VSR of 1. S. DISTR
X gunry. STRICT COURT
Defendant has been convicted as charged of the offense(s) of having violsated Title 18, U.S.C.,
FINDING & » 88 rged in ation.
JUDGMENT
-
The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared 10 the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney Ggﬁetal of his authorized representative far imprisonment for a period of
Twelve Mdeummﬁn‘ththhmfuh:
jail type institutien for a of thres (3) months, the execution of the
SENTENCE mh of the seatence is suspended and the defendmat
N placed on probetien for nine (5) months.
PROBATION
ORDER
SPECIAL
CONDITIONS Ths special condition of prebstion Serth the defendsat mke restitution to
OF the U, S. Court Clerk in the smaumt of $770.00. o '
PROBATION ‘
Fi
ADDITIONAL
CONDITIONS in addition to the special conditions of probation imposed above, it is hereby ordered that the general canditions of probation set out on thi
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and a
OF any time during the probation period of within a maximum probation period of five years permitied by law, may issue a warrant and revek
PROBATION probation for a violation occurring during the probation period. Lo .
gThe court orders commitment to the custody of the Attorney General and recommends, -
It is ordered that the Clerk deliver
COMMITMENT a certified copy of this judgment
1 RECOMMEN and commitment ta the U.S. Mar-
- shal or other qualified officer.
DATION
-/
CERTIFIED AS A TRUE COPY ON
SIGNED BY
L_rJ.s. District Judge e THIS DATE
L b Rty
ﬁ ( )CLERK
Date 3-21-78 I ( ) DEPUTY




A,

- United States of America vs United Svates District Court sor

! e e — |, | NORTHERN DISTRICT OF OKLMHA .
DEFENDANT MILTON RAY KIRVEN 3 .
_ L o o o — — — i DOCKET NO. P | 77-CR-136-B 1

JUDGMENT AND PROBATION/COMMITMENT ORDER  ao2ss /70

MONTH DAY YEAR

In the presénce of the attorney for the government

the defendant appeared in person on this date — 3 23 78

have counsel appeinted by the court and the defendant thereupen waived assistance of counsel.

| X, wiTH counseL 1 Daniel D. Drsper, Jr., Retained _ _ ___ _ _ _ _ ———— f
{Name of counsel)

L COUNSEL L3 WITHOUT COUNSEL However the court advised defendant of right to counse! and asked whether defendant desired to

X J GUILTY, and the court being satisfied that ! | NOLO CONTENDERE, | NOT GUILTY
[ PLEA there is a factual basis for the plea,

L1 NOT GUILTY. Defendant is discharged

There being a finding XX of
L X i GUILTY.

Defendant has been convicted as charged of the offense(s) of having violated Title 18, U.S.C.,
FINDING & & Section 342(a)(1), as charged in Count ome of the Indictment.

JUDGMENT

) The court asked whether defendapg‘h‘ad gn‘yt‘h_ihg-tp‘ say Wiy judgment showd not be_’pmnounced. Because no sufficient cause to the coatrary
was shown, or appeared to the court, the. bgu;:,gﬁ]ﬁd&gféj'tt_\'q"fdet;ﬁndpmigu_ilty A5 charged and copvicted and ordered thatw

l-l-i!"_ll-)-a'!‘11\3\":-:-A“\'01;1:\'.‘|\ 4 4o e "'AJile-.iJo\U-‘-&._-_—'.—'ii\;‘l}’alrbi—h;

Comt cne - The imposition of sentmmCe nsmpet_ﬂedandﬂndofmdmtisplmd
onpmbttimfora_pu’iodoftw(ﬂwsfmthisdtta,wm

SENTENCE g Young Adult Youth Correction Act, pursumnt to T. 18, U.S.C.,
PROBATION Section 4216:5010(a), to run concurren 1y with probation
ORDER in case 78-CR-8.

FILED

cnsrl:gm;'us o MAR 2 31973

OF
PROBATION . -
UJa[:k C. Sitver, Clerk
. S. DISTRICT COURT
ADDITIONAL ‘
In addition to the special conditions of probation imposed above, it is hercby ordered that the general conditions of probation set out on th

or extend the period of probation, and :

CONDITI ‘ ¢ 5) s !
ONDITIONS reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce
d by law, may issue a warrant and revok

OF any time during the probation period of within a maximum probation period of five years permitte
PROBATION probation for a violation occurning during the probation period.

ey

—

The court orders commitment to the custody of the Attorney General and recommends,

11 is ordered that the Clerk deliver
i COMMITMENT a certlfled.copy of this judgment
i and ‘tcommitment to the U.S. Mar-
RECOMMEN- shal or other qualified officer.
DATION
I -
CERTIFIED AS A TRUE COPY ON
SIGNED BY WAR ¢ . 1978
\_IJ 1J,5. District Judge S THIS DATE
L____{ U.S. Magistrate ’ | By _MM el _’,_
{ LERK
' Date 3-23-78 i ( /) DEPUTY




FI1LED

MAR 2 21978
IN THE UNITED STATES DISTRICT COURT FOR THE _
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver, Clerk

U. S. DISTRICT COURT
UNITED STATES OF AMERICA,

)
Plaintiff, )
V. ) NO. 77-CR~147-8B
)
CAROL JEAN BARNETT ETAME', )
Defendant. )
ORDER

The Court has for consideration a2 motion pursuant to Rule 35, Fed-
eral Rules of Criminal Procedure, timely filed by counsel on behalf of
Carol Jean Barnett Etame' herein.

Having studied the motion, carefully reviewed the file, and re-
flected on the sentence, and being fully advised in the premises, the
Court finds that the sentence, under the circumstances before the Court,
was lenient and proper, and the motion for modification of sentence should
be denied.

IT IS, THEREFORE, ORDERED that the motion for discretionary modifica-
tion of the sentence of Carol Jean Barnett Etame' be and it ig hereby

overruled.

Dated this ga@ggday of March, 1978, at Tulsa, Oklahoma.

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA

N
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~
IN THE UNITED STATES 1L ISTRICT. COURT FOR THE L- EE [)

NORTHERN DISTRICT OF OKLAHOMA

MAR 22 1978

Jack C, Silver, Clerk
U. S. DISTRICT COURTY
s

UNITED STATES OF AMERICA,
Plaintiff£,
vs. No. 76-CR-~32-~C

BILLIE MARTIN RENFRO,

R T T N e S I

Defendant.

ORDZER

The Court has before it for consideration the motion of
the defendant, Billie Martin Renfro, for a reduction of
sentence pursuant to Rule 35 of the Federal Rules of Crim-
inal Procedure. The defendant entered pleas of not guilty
to a two count indictment charging him with violations of 18
U.5.C. §§ 371, and 659. A jury verdict of gullty was re-
turned against the defendant, and he was sentenced by the
Court on May 5, 1976. He now asks the Court to modify this
sentence.

In considering defendant's motion for reduction of
sentence, the Court has carefully reviewed the entire record
and finds that the sentence imposed was appropriate, ﬁust,
and reasonable under the circumstances of the case. There-
fore, the motion for reduction of sentence should be over-
ruled.

Defendant has requested that the Court grant him a
hearing on this motion. The Court is not ordinarily required
to hold a hearing on a Rule 35 motion. As is generally true
of the Rule 35 motion, the matter of a hearing is addressed

to the Coﬁrt's discretion. United States v. Jones, 490 F.248

207, 208 (6th Cir. 1974), cert. denied 416 U.S. 989, 94

S.Ct. 2397, 40 L.E4.2d 76& (1974); United States v. Maynard,

485 F.2d 247, 248 (9th Cir. 1973); United States v. Krueger,

454 F.2d 1154, 1155 (9th Cir. 1972). The Court finds that a

PL/



-, ot

hearing is not warranted in this instance.

For the foregoing reascns, defendant's motion for a

reduction of sentence and his request for a hearing on said

motion are hereby overruled.

It 1s so Ordered this quL?—”' day of March, 1978.

H. DALE CO
United States District Judge

sl

e ol gy R 1+ s s




United States of America vs. : United otates District Conrt for

| DEFENDANT > WILLIAM L. GIMRS

JUDGMENT AND PROBATION/COMMITMENT ORDER 10 24550

In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date o 3 21 78

COUNSEL L.} WITHOUT COUNSEL However the. court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

Ziwimncounser o Rebert S. Dbin, Retained ~-Ed14- E-p/

{Name of counsel)

X
—J GUILTY, and the court being satisfied that ! | NOLO CONTENDERE, j N%ERI?IY 19?8

PLEA there is a factual basis for the plea,
— L—— NOT GUILTY. Defendant is discharged lack C. Silver, Ciork
There being a finding/ Ak of X u. s DISTRICT conny
1= 1 GUILTY. R
4
Defendapt has been convicted as charged of the offense(s) of BEVIRg violated Title 18, U.8.C.,
FNDING & | é‘“hlol*. uwhmcumdmo!tblndicmt.
JUDGMENT
- ./

Y The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
wias shown, or appeared to the court, the court adjudged the d_efc_ndam guilty as charged and convicted and ordered that:

he RN e R N L N M A N S A R S e ae e et v de B f oamoa A A

; of Five (5) ywars as to each count, count
SENTENCE . two to ren comtwrrently with coumt ome.

|
|
s
i

OR
: PROBATION
3 ORDER

SPECIAL
°°"'§,‘;"°"s The special condition of proliation is thet the defendant makie mestitution
PROBATION | @ Court mynants of $240.00 a momth until peid in full.
The belance is due in four ane-half (4y) years from this date. Puyments

E

ADDITIONAL
CONDITIONS In addition to the special conditions of probation impaosed above, it is hereby ordercd that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
i OF any time during the probation period or within a maximum probation period of five years permitted by law, may issuc a warrant and revoke
4 PROBATION probation for a violation eccurning during the probation period. :

>The court orders commitment to the custody of the Attorney General and recommends,

it is ordered that the Clerk deliver
a certified copy of this judgment

C:EN(‘}H(:'NI:E:T and commitment to the U.S, Mar-
) shal or other qualified officer.
DATION
—_
CERTIFIED AS A TRUE CGPY ON
SIGNED BY -
L—X uU.s. District Judge ‘ o THIS DATE
’ Laww,u e e L B el :
L stiSoMestia i R T T R
: { JCLERK

r Date 3-21-78 | ( ) DEPUTY
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United Scvates District Court for

United States of America vs.
L r me DISTRICT OF OKLAHOMNA ]
DEFENDANT CAROL JEAN BARNEIT ETAME'
e e e o e o e =1 DOCKET NO. > | T7-CR-147-B _1

JUDGMENT AND PROBATION/COMMITMENT ORDER

AQ 245 (6/74)

YEAR

78

DAY

2

MONTH

3

In the presence of the attorney for the government
the defendant appeared in person on this date

P—

COUNSEL L) WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appeinted by the court and the defendant thereupon waived assistance of counsel.
. ¥witHcounse 1 _Joseph Hall, III, Retained = _ _ ]
{Name of counsel) F l L E D’
bLEA L% GUILTY, and the court being satisfied that '\, {__J NOLO CONTENDERE, NOT GUILTY
there is a factual basis for the plea, ‘ M AR 2 1 1978
— L— 1 NOT GUILTY. Defendant is discharged .
There being a finding/vSREIoRRf X Jack C. SI!VEI’, Clerk
X, GuUILTY. U. S. DISTRICT couRt
Defendant has been convicted as charged of the offense(s) of hawing violated Title 18, U.S.C.,
FINDING & . Section 1012, as charged in the Informstion.
JUDGMENT
e
Y The couwrt asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of
Twelve (12) months and on the condition that the defendant be confined in a
jail mimtiminnfua ofthru(smhsthmath
SENTENCE of the sentence suspended and the defendunt
R > upwmmmmmum
PROBATION
ORDER
SPECIAL
CONDITIONS The special condition of probation is thet the defemdspt make restitutiom in
OF accovrdence with the State of Oklahoma's order.
PROBATION
ADDITIONAL
CONDITIONS In addition to the special conditions of probation imposed above, it is hercby ordered that the gemeral conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
OF any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
PROBATION probation for 4 violation occurring during the probation period.
>The court orders commitment to the custody of the Attorney General and recommends,
It is ordered that the Clerk deliver
a certified copy of this judgment
c:&g:m::.r and commitment to the U.5, Mar-
. shal or ether qualified officer.
DATION
'——J CERTIFIED AS A TRUE COPY ON
SIGNED BY

LY u.s. District Judge
- stiobitRitici
(

THIS DATE

)

) CLERK
) DEPUTY
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1 [ - -
| United States of America vs. Unlted Sbates Dlstrlct coul‘t for
‘ L 3L NORTHERN DISTRICT OF OXLAMDMA ;
DEFENDANT JOE EEMARD HAMXES
b — - 1 DOCKET NO. 3o | n :“.1. 35-3 1
JUDGMENT AND PROBATION/COMMITMENT ORDER 10 245 /70
In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date P! 3 21 78
COUNSEL L1 WITHOUT COUNSEL However the court advised defendani of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.
3 _ Fwitncounser L James Frausedn, Appt. e e J
{Name of counsel) F r L E -D_
PLEA L_L GUILTY, and the court being satisfied that L t NOLO CONTENDERE, NOT GUILTY
there is a factual basis for the plea, MAR 2 1 1978
] L—J NOT GUILTY. ant is di ;
™ Fhore being a ﬁnd.ng/m o Defendant is discharged Jack C S:!ver, Cfﬂ!’!‘.
i .
L% cuiLty. U. S. DISTRICT ¢ouny
DeEendaEt has‘lggn cg;wctcd as charif;(‘:l of the offense(s) of hmving violated Title 18, U.S.C.,
FINDING & ? Cu w tb m ’ m > .
JUDGMENT <
_
Yy The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
2 was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
% hereby commitied 1o the custody of the Attorney General or his authorized representative for imprisonment for
Maxiam e (10) years & study as described in T. 18, U.S5.C.,
Section 4205(d), the results of such study to be fumished this cowrt within
SENTENCE 90 duys, vhereupan the sentence of imprisom st hevein jnposed may be sub ject
o to modification in accordmace with T. 18, U.5.C., Section 4205(c).
PROBATION
ORDER
3
' SPECIAL
| CONDITIONS
i OF
' PROBATION
ADDITIONAL
CONDITIONS in addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out an the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
OF any time during the probation period or within 2 maximum probation period of five years permitted by law, may issue a warrant and revoke
PROBATION probation for a viclation occurrimg during the probation period.
>The court orders commitment Lo the custody of the Attorney General and recommends,
It is ordered that the Clerk deliver
: a certified copy of this judgment
| CDEI\::%EHTENT and commitment to the U.5. Mar-
R DATIUEN- shal o ather qualified officer.
— S
CERTIFIED AS A TRUE COPY ON
SIGNED BY
L3} U.s. District Judge THIS DATE
- N ’ ' R
Ecb , { )CLERK
; pate _ J-2]1-78 | ( ) DEPUTY




United States of America vs. United btates District coul‘t for

JUDGMENT AND PROBATION/COMMITMENT ORDER 10245 0/70

 in the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date —J—— 3. 21 18

COUNSEL #L._..J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appuinted by the court and the defendant thereupon waived assistance of counsel.

L§.J WITH COUNSEL L.i_h;ml‘.’_ ﬁ!!’!: _____________ F. _l. _L__ E_ b

{Name of counsel}

PLEA L£.J GUILTY, and the coust being satisfied that 1 I NOLO CONTENDERE, NOT %IAhT
there is a factual basis for the plea, é 1 1978
E—— L—J NOT GUILTY. Defendant is discharged Jack C. Silver Clark
H

There being a finding/ VRN I_L GUILTY. u. 3. D’STRICT COURT

Defendapt has been convicted as charged of the offense(s) of baving violated Title 18 u.s.c.,
FINDING & >s¢ﬁ“1§3t“ fnwwofmmm ’

JUDGMENT
-
\ The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
4 was shown, or appeared to the court, the court adfudged the defendant guilty -as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of
Two (2) ysars, to rum comgecutive with seatence imposed in 77-CR-83.
SENTENCE
OR > It is Farther Ordered that the Court be furnished with a 90 day
PROBATION progress report. _
ORDER
k
b
SPECIAL
CONDITIONS
OF

. PROBATION

ADDITIONAL
CONDITIONS In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the.
reverse side of this judgment be imposed. The Court may change the conditions of probation, reducé or-extend the period of probation, and at -
0F any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
PROBATION probation for a violation occurring during the probation period. . : : N

i

>Tha court orders commitment 1o the custody of the Attoqf@jf jeral and recommends, T

Pm at the b, at an ‘ 1t is ordered that the Clerk deliver'?{n

a certified ‘copy of this judgment},

c:&“gg::pr:r and commitment to the U.5. Mar- “-‘:‘
- shal or other qualified officer. B
DATION 3
- ./
CERTIFIED AS A TRUE COPY ON
SIGNED BY

THIS DATE

|——* .S, District Judge ’

L St e P e
r : { ) CLERK
Date 35-21-78 I ( ) DEPUTY




- United States of America vs.

il i A e m— — W—— — = = . —— o —— — e — e i s e e i — — U — —— — A — — —

DEFENDANY
77-(R-125-B

DOCKET NO. P |

JUDGMENT AND PROBATION/COMMITMENT ORDER

AQ 245 16/74)

YEAR

78

DAY

21

MONTH

3

In the presence of the attorney for the government
the defghdant appeared in person on this date

P

However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived,asaislanee of counsel,

FLLED

L J WITHOUT COUNSEL

COUNSEL

X
L) WITHCOUNSEL L

{Name of counsel)

: X
| L— 1 GUILTY, and the court belng satisfied that
a ‘there i |s 3 factual basis for the plea,

l } NOLO CONTENDERE,

L NoOT MRTZ 1 1978

L——J NOT GUILTY. Defendant is discharged Jack €. Silver, Clerk

—‘§J‘} o ‘ﬁ

' Thére being a finding/ FoRaRof X u. S DISTRICT COURT
’ L2 1 GUILTY.
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' 3 ) The court asked whether defendant had anything to say why judgment should not be pronounced: Because no sufficient cause to the contrary
f , P was shown, or gp;{‘eared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
1 hereby committed to the custody of the Attorney General or his authorized representative for imprisanment for a period of
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SPECIAL
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' PROBATION
ADDITIONAL o
CONDITIONS in addition to the special conditions of probation imposed above, it is hercby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the canditions of probation, reduce or extend the perlod of probation, and at
OF any time during the probation period or within a maximum probation period of five years permitted by law, may issuc a warrant and revoke
3 PROBATION probation for a violation occurning during the probation period.
>The court orders commitment to the custody of the Attorney General and recommends,
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: C:En::%::EENT and commitment to the U.5. Mar-
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United States of America vs.

DEFENDANT

United Svates Distriet Court for

JUDGMENT AND PROBATION/COMMITMENT ORDER

AQ-24516/74)

COUNSEL

PLEA

)

FINDING &
JUDGMENT

TN

SENTENCE
oR
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT
ARECOMMEN-
DATION

>The court orders commiiment to the custody of the Attorney General and recommends,

R

SIGNED BY

X! U.S. District Judge

i

YEAR

78

DAY

21

In the presence of the attorney for the government MONTH

the defendant appeared in person on this date

—P—

However the court advised defendant of right to counsel and asked whether defendant desired to
have counse! appeinted by the court and the defendant thereupon waived assistance of counsel.

L} WITHOUT COUNSEL

I_EI WITH COUNSEL

{Name of counsel)

l._xl GUILTY, and the court being satisficd that

there is a factual basis for the plea,

L1 NOMARUR. 111978

Jack C. Silver, Clerk
U. S. DISTRICT counT

! | NOLO CONTENDERE,

L NOT GUILTY. Defendant is discharged

There being a finding/ Wik of X
L% GUILTY.

Def dan has becn u:ted as char ed of the offense(s) of m vielated ﬁﬂ. 18, U.8.C.,

The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney General of his authorized representative for imprisonment for a period of

Two (2) years.

In addition to the special conditions of probation imposed above, it is hereby ordered that the general canditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the perlod of probation, and at
any time during the probation period or within a maximum probation period of five years permﬂ:led by law, may issue a warrant and revoke
probation for a violation occurring during the probation period.

It is ordered that the Clerk deliver
a certified copy of this judgment
and commitment to the U.5. Mar-
shal or other qualified officer.

CERTIFIED AS A TRUE COPY ON

THIS DATE

)

{ }CLERK
{ ) DEPUTY
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IN THE UNITED STATES DISTRICT COURT FOR THE !
NORTHERN DISTRICT OF OKLAHOMA MCAC.&NH}CMW

U. S. DISTRICT COURT

UNITED STATES OF AMERICA,

)
Plaintiff, )
v. )y NOS. 78-C-32-B
) 75-CR-137
HAROLD LOUIS BOYD, # 40703-115, )
' Movant. )
ORDER

The Court has for consideration a motion pursuant to 28 U.S.C.
§ 2255 filed pro se, in forma peuperis, by the Movant, Harold Louis
Boyd. Movant is a prisoner at the Federal Correctional Institution,
El Reno, Cklahoma, pursuant to conviction in Case No. 75-CR-137 upon
his plea of guilty to an information charging interstate transportation
of a known falsely made and forged security in violation of 18 U.s.C.
§ 2314, filed in the Western District of Oklahoma and transferred to
this District pursuant to Rule 20, Federal Rules of Criminal Procedure.
He was sentenced therein on the 7th day of October, 1975, to three years
imprisconment eligible for parole as the Parole Commission might determine
pursuant to 18 U.S.C. § 4208(a)(2). At the same time, Movant pled guilty
in Case No. 75-CR-138, to Count One of an indictment in the Northern Dis-
trict of Oklahoma, also charging a viclation of 18 U.S.C. § 2314, and a
similar charge in Count Two of that indictment was dismissed. In this
latter case, on October 7, 1975, the imposition of sentence was suspended
and the Movant was placed on probation for two years to kegin at the ex-
piration of the sentence imposed in Case No. 75-CR-137. Movant in his
present § 2255 motion challenges only the conviction and sentence in
Case No. 75-CR-137.

Movant in his § 2255 motion demands his release from custody and as
grounds therefor claims that he is being deprived of his liberty in viola-
tion of his rights guaranteed by the Constitution of the United States of
America. In particular, Movant claims that:

He was sentenced in the United States District Court for the

Northern District of Oklahoma on October 7, 1975. He was later

on December 12, 1975, sentenced to five years for uttering a

forged instrument in the District Court of Tulsa County, State

of Oklahoma, and he was discharged on the State sentence on No-

vember 28, 1977, and delivered to the Federal institution to

commence service of his Federal sentence. Since the Judgment

and Commitment in the Federal Court did not provide that the

Federal sentence was to run consecutively to the State sentence,

Movant claims a right to credit on the Federal sentence for the

time served in State custody.
)

‘.‘Mc'c,~




Further, Movant requests that if the Court does not substantiate
his contentions, that he be allowed to submit a memorandum of law sup-
porting his § 2255 motion prior to its denial. Movant has been given
this opportunity and he has not availed himself of it.

Having carefully reviewed the motion and criminal files, and being
fully advised in the premises, the Court finds that there is no neces-
sity for response, appointment of counsel, or evidentiary hearing, and
the motion should be overruled and the case dismissed.

Should his motion be treated as a request for modification of sen-—
tence pursuant to Rule 35, Federal Rules of Criminal Procedure, it is
out of time. The jurisdictional period of 120 days from the date sentence
is imposed within which a Rule 35 motion may be considered long ago ex-
pired.

Treating the instrument before the Court as a § 2255 motion, it is
without merit.

It is true that sentences on Federal charges in separate counts, or
in separate cases, are presumed to run concurrently absent specific pro-

visions to the contrary. Owensby v. United States, 385 F.2d 58 (10th

Cir. 1967); Subas v. Hudspeth, 122 F.2d 85 (10th cir. 1941). However,

this rule of "presumptive concurrence" is not applicable where one sen-
tence is imposed by a State Court and the other by a Federal Court.

Verdigo v. Willingham, 198 F.Supp. 748 (M.D.Pa. 1961) affirmed 295 F.2d

506 (3rd Cir. 1961);: Gomori v. Arnold, 533 F.2d 871 (3rd Cir. 1976); also

see, Joslin v. Moseley, 420 F.2d 1204 (10th Cir. 1969).

Frequently, a State waives its right to its exclusive custody of a
state prisoner in order that the United States might try him upon a Fed-
eral indictment. Then, the Defendant, on a plea of guilty, is sentenced
by the Federal District Court and returned to the custody of the State.
Thereafter, he is turned over to a United States Marshal by the State
authorities and delivered to the warden of the Federal penitentiary, pur-
suant to commitment under the Federal sentence. The Federal sentence be~

gins to run on such delivery to the United States Marshal. Rohr v. Hudspeth,

105 F.2d4 747 (10th Cir. 1939); Lunsford v. Hudspeth, 126 F.2d 653 (10th

Cir. 1942).




IT IS, THEREFORE, ORDERED that the motion pursuant to 28 U.S.C.

§ 2255 of Harold Louis Boyd be and it is hereby overruled and the cause

is dismissed.

oA

Dated this Q[:'/day of March, 1978, at Tulsa, Oklahoma.

) .
as c <~
4._’Q/-€¢2c. e £on L TR e ;_//

CHIEF JUDGE, UNITED STATES DIGTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT FOR THE Jack C. Silver. Clerk
NORTHERN DISTRICT OF OKLAHOMA g ’
U. S. DISTRICT COURT

UNITED STATES OF AMERICA,

)
Plaintiff, )
v. ) NOS. 78-C-32-B
) 75-CR-137
HAROLD LOUIS BOYD, # 4(0703-115, )
) Mecvant. )
ORDER

The Court has for consideration a motion pursuant to 28 U.S.C.
§ 2255 filed pro se, in forma pauperis, by the Movant, Harold Louis
Boyd. Movant is a prisoner at the Federal Correctional Institution,
El Reno, Oklahoma, pursuant to conviction in Case No. 75=-CR-137 upon
his plea of guilty to an information charging interstate transportation
of a known falsely made and forged security in violation of 18 U.S.C.
§ 2314, filed in the Western District of Oklahoma and transferred to
this District pursuant to Rule 20, Federal Rules of Criminal Procedure.
He was sentenced therein on the 7th day of October, 1975, to three years
imprisonment eligible for parole as the Parole Commission might determine
pursuant to 18 U.S.C. § 4208(a) (2). At the same time, Movant pled guilty
in Case No. 75-CR-138, to Count One of an indictment in the Northern Dis-
trict of Oklahoma, also charging a violation of 18 U.S.C. § 2314, and a
similar charge in Count Two of that indictment was dismissed. In this
latter case, on October 7, 1975, the imposition of sentence was suspended
and the Movant was placed on probation for two years to begin at the ex-~-
piration of the sentence imposed in Case No. 75-CR-137. Movant in his
present § 2255 motion challenges only the conviction and sentence in
Case No. 75-CR-137.

Movant in his § 2255 motion demands his release from custody and as
grounds therefor claims that he is being deprived of his liberty in viola-
tion of his rights guaranteed by the Constitution of the United States of
America. In particular, Movant claims that:

He was sentenced in the United States District Court for the

Northern District of Oklahoma on October 7, 1975. He was later

on December 12, 1975, sentenced to five years for uttering a

forged instrument in the District Court of Tulsa County, State

of Oklahoma, and he was discharged on the State sentence on No-

vember 28, 1977, and delivered to the Federal institution to

commence service of his TFederal sentence. Since the Judgment

and Commitment in the Federal Court did not provide that the

Federal sentence was to run consecutively to the State sentence,

Movant claims a right to credit on the Federal sentence for the
time served in State custody.




Further, Movant requests that if the Court does not substantiate
his contentions, that he be allowed to submit a memorandum of law sup-
porting his § 2255 motion prior to its denial. Movant has been given
this opportunity and he has not availed himself of it.

Having carefully reviewed tﬁe motion and criminal files, and being
fully advised in the premises, the Court finds that there is no neces-
sity for response, appointment of counsel, or evidentiary hearing, and
the moticn should be overruled and the case dismissed.

Should his motion be treated as a request for modification of sen-
tence pursuant to Rule 35, Federal Rules of Criminal Procedure, it is
out of time. The jurisdictional period of 120 days from the date sentence
is imposed within which a Rule 35 moticn may be considered long ago ex-
pired.

Treating the instrument before the Court as a § 2255 motion, it is
without merit.

It is true that sentences on Federal c¢harges in separate counts, or
in separate cases, are presumed =o run concurrently absent specific pro-

visions to the contrary. Owensby v. United States, 385 F.2d 58 (10th

Cir. 1967); Subas v. Hudspeth, 122 ¥.2d 85 (10th Cir. 1941). However,

this rule of "presumptive concurrence" is not applicable where one sen-
tence is imposed by a State Court and the other by a Federal Court.

Verdigo v. Willingham, 198 F.Supp. 748 (M.D.Pa. 1961) affirmed 295 F.2d

206 (3rd Cir. 1961); Gomori v. Arnold, 533 F.2d 871 (3rd Cir. 1976); also

see, Joslin v. Moseley, 420 F.2d 1204 (10th Cir. 1969} .

Frequently, a State waives its right to its exclusive custody of a
state priscner in order that the United States might try him upon a Fed-
eral indictment. Then, the Defendant, on a plea of guilty, is sentenced
by the Federal District Court and returned to the custody of the State.
Thereafter, he is turned over to a United States Marshal by the State
authorities and delivered to the warden of the Federal penitentiary, pur-
suant to commitment under the Federal sentence. The Federal sentence be-

gins to run on such delivery tc the United States Marshal. Rohr v. Hudspeth,

105 F.2d 747 (10th Cir. 1939); Lunsford v. Hudspeth, 126 F.2d 653 (10th

Cir. 1942).




IT IS, THEREFORE, ORDERED +ha%t the motion pursuant to 28 U.5.C.

§ 2255 of Harold Louis Boyd be and it is hereby overruled and the cause

is dismissed.

r.
Dated this Q[27/day of March, 1978, at Tulsa, Oklahoma.

— —/‘7 -
COPlr. L e

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




United States of America vs. }

DEFENDANT NILLIAM EIMARD WELCH, JR.

JUDGMENT AND PROBATION/COMMITMENT ORDER o 245 o/4:

In the presence of the attorney for the government MONTH DAY YEAR

the defendant appeared in person on this date _ — g 3 .16 78

COUNSEL L__J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

_ Swirhcounser 1 Pred Cormish, Appe. i

{Name of counsel)

X GUILTY, and the court being satisficd that L NOLO CONTENDERE, | NOT GUiLT\g"‘ E L

PLEA there is a factual basis for the plea,

—ﬁ L1 NOT GUILTY. Defendant is discharged MAR 1 6 1978
There being a finding/ WeKkK& of X . s
L= 1 GUILTY. Jack G. Siiver, Clerk

. DISTRIET COURT
Defendant has been convicted as charged of the offense(s) of having violated Title 18, H-'né@;ST
FINDING & L Section 1001, as d-rps in the ln_dimt_. ’
JUDGMENT

_—

Yy The court asked whether defendant had anything o say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guitty as charged and convicted and ordered that: Mxikxiayix
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miqasitinofmh_w;ﬁﬂndoﬁndmi;wmmdu
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on > TYouth Correctiom Act, pursusut to T. 18, US.C., Section 5010(a).

PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS in addition to the special conditions of probation imposed above, it is hercby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the petiod of probation, and at

OF any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
PROBATION probation for a violation occurning during the probation period.

>'The court orders commitment to the custody of the Attorney General and recommends,

It is ordered that the Clerk deliver

COMMITMENT a certlﬁed.copy of this judgment
RECOMMEN- and commitment to the U.S. Mar-
shal or other qualified officer.
DATION
-/
CERTIFIED AS A TRUE COPY ON
SIGNED BY
LX) u.s. District Juage THIS DATE

S IIEI!IEIEIF | BY.

{ JCLERK

Date 34_- !6: za - | { )DEPUTY
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LN THE UNITED STATLS DISTRICT COURT FOR THE ! l- EE' L)

NCRTHERY DISTRICT OF OKLAHCMA
JANMES C. BOONLZ, # 33¢€23,

Movent,

76-CR-113
UNITED STATES OF AMERICA,

R N N

Resnondent.
ORDER

The Court has for consideration Motion to Reconsider
pursuant to 28 U.S8.C. § 2255 filed pro se by James C. Bocne.

On December 30, 1977 this Court entered an Order deny-
Irg Movant's Motion under 28 U.S.C. § 2255, At the time the
Order was entered the Movant was a prisoner at the Regional
Treatument Center at Lexingion, Cxklahoma. From a review of
the flle, 1t ocppears that since the filing of Movant's
Motion to Reconsider, Movant has been released from the
rRegicnal Trezciment Center aznd is now serving the special
parcle term of & years.

-n his Motlon to Reccnsider, Movant has not stated any
grounds Tor reconsideration other than those set forth in
his original motion.

Title 28 U.8.C.A. § 2255 provides in part as follows:

"The sentencing court shall not be required
to cntertain a second or successive motion
for similar reliefl on behalf of the same
prizoner.,”

Therefore, Movant's Motion to Reconsider is denied.

IT IS SO ORDERED this /ééﬁ day of March, 1978.

K. DALE* CODK
UNITED STATES DISTRICT JUDGE

U s pe
Nos. 77-C=434-C 'D"Wf.!vTCo
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=L ED
MAR 1 G 1978
Jack C. Stlver, Clerk
IN THE UNITED STATES DISTRICT COURT U. S. DISTRICT COURT

OR THE NORTHERN DISTRICT OF OKLAFIOMA

United States of America) _
) L""

Vs ) 73-CR-27-4

)

)

VERNON DALE NEEL REVOCATION QF PROBATION

Cn April 17, 1973, came the attorney for the government and the defendant
appeared in person and by counsel Ainslie Perrault, Jr.

IT WAS ADJUDGED that the defendant, upon his plea of guilty had been convicted
of having violated Title 18, U.5.C., 3Section 2314, as charged in Counts one and two
of the Indictment.

I'T WAS ADJUDCLD that the defendant was guilty as charged and he was convicted.

IT WAS ADJUDGED that the impcsition of sentence be suspended and the defendant
was placed on probation for a period of Five (5) vears as to Counts one and two,
Count twe to run concurrently with Count one, pursuant to the Federal Youth Correc-
tion Act, Title 18, U.S.C., 5010(a}.

Now, on this 16th day of March, 1978, came the attorney for the government and
the defendant appeared with counscl, David Peterson. It being shown to the Court
that the defendant has violated the terms and conditions of said probation,

IT 15 ADJUDGED that the Order of probation entered on April 17, 1973, be
revoked and set aside and the defendant is committed to the custody of the
Attorney General for cighteen (18) months and further ordered that the defendant
may become eligible for parole at such time as Parcle Commission may determine as
provided in Title 18, U.S.C., Section 4205(b)(2), as to Count one, As to Count two
the imposition of sentence is suspended and the defendant is placed on probation
for a period of three (3) years, following incarceration in Count one.

IT IS ORDERED that the Clerk deliver a certified copy of thils judgment and
committment to the United States Marshal or other qualified officer and that the
Copy serve as the commitment of the defendant.

Chief Judée, United States District Court
For the Northern District of Oklahoma
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MAR 1 51978
IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA Iack C. Silver. Clerk

U. S. DISTRICT COURT
UNITED STATES OF AMERICH,

)
Plaintiff, }
V. } NO. 76~-CR-70
)
BILL P. SEELY, )
Defendant. )
OQRDER

The Court has for consideration a motion pursuant to Rule 35, Fed-
eral Rules of Criminal Procedure, timely filed by counsel on behalf of
the Defendant, after receipt of the mandate issued upon affirmance of
the judgment on appeal.

Having studied the motion, carefully reviewed the file, and re-
flected on the sentence of Bill P. Seely herein, and being fully advised
in the premises, the Court finds that the sentence, under the circum-—
stances before the Court, was lenient and proper, and the motion for
modification of sentence should e denied.

IT IS5, THEREFQORL, ORDERED that the motion for discretionary modifi-
cation of the sentence of Bill P. Seely be and it is hereby overruled.

-

Dated this /5—g&8ay of March, 1978, at Tulsa, Oklahoma.

Cr F S e

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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MAR 1 1978
IN TUE UNITED STATEC DISTRICT COURT FOR THE

NORTHERN DIS1RICT OF OKLAHOMA _kaC_Sm%r Clerk

U. S. DISTRICT COURT

ROBERT JERRY LLL, # 93690, )
Movant, ) ' ‘
v. ) NOS. 77—c—-450—5/
) 76-CR-142
ROGERS COUNTY JAIL, et al., ) T
)

Respondents.
ORDER

The Court has for consideration the pro se, in forma pauperis, mo-
tion pursuant toc 28 U.S.C. § 2255 filed by Robert Jerry Lee. The cause
has been assigned civil Case No. 77-C-450-B and docketed in his criminal
Case No. 76-CR-142.

Movant is a prisoner in the Lexington Regional Treatment Center,
Lexington, Oklahcma, serving sentences from the State cf Oklahoma. There-
after, he is to serve a sentencs imposed by this Court on November 11,
1976, to three years inprisonment, pursuant to his conviction upon his
plea of guilty to a one-count indictment charging a Dyer Act in viola-
tion of 18 U.S.C. § 2312. Movant has filed three motions pursuant to
Rule 35, Federal Rules of Criminal Procedure, for medification of sen-
tence wihich were overruled by Orders of this Court dated November 22,
and December 9, 1976, and April 13, 1977. The latter Order denied his
motion filed out of time, after the jurisdictional period for a Rule 35
motion had expired.

Movant in his § 2255 motion demands his release from cénviction and
sentence of this Court and as grounds therefor claims that this Court
Wwas without jurisdiction to prosecute and sentence him in Case No. 76-
CR-142. 1In particular, Movant asserts that he was arrested by police
officers in Clarenore, Oklahoma, on October 2, 1976, and that because
he was then informed that he was not bailable because he was a Federal
parole violator from Illinois, he was at all times from date of arrest
a Federal prisoner. Therefore, because he was brought to this Federal
Court for appointment of counsel, arraignment and plea, and sentence, in
Case No. 76~CR-142, and on each occasion returned to the Rogers County
Jail to stand trial on the State proceedings against him and to serve the
State scentences first in time, this Court gave up and lost jurisdiction

to convict and sentence him.




— -~

His contention is without meri: and his § 2255 motion should be
denied and the case dismissed. Hi- notion for subpoena duces tecum of
the Rogers County Jail bLooking records of Robert Jerry Lee on Qctober 2,
1976, 1is moot, said records before the Court as exhibits to the response,
and that motion should be overruled. His motion to expedite hearing on
the allegations éhould be overruled as no hearing is required herein.

Movant was arrested October 2, 1976, and held in the custody of the
State of Oklahcma pending proceedings on State charges in three cases,
CRF-76-195, CRF-76-208, and CRF-76-212: CRF-76-195 filed October 6, 1976.
Even if ae had been arrested on the Illinois Federal parole violator's
warrant, he was in State custody until picked up by the Federal author-

ities. Therefore, his argument regarding the jurisdiction of this Court

A Fecderal complaint charging a Dyer Act was filed October 5, 1976,
in this United States District Court for the Northern District of Okla-
homa, however, the warrant of arrest thereon was returned October 14, 1976,
"Unexecuted: Indictment Warrant Issued." The Dyer Act Indictment was
filed October 13, 1976, and the arrest warrant thereon was returned No-
vember 4, 1976, "unexecuted hancdled on WHCAP." Movant on each occasion,
for aprointment of counsel, arreigniment and plea, and sentence, on the
Federal indictment before this Court was borrowed from the State of Okla-
homa on writ of habeas corpus ac proseguendem.

Fregquently, a State waives its right to its exclusive custody of a
State prisoner in order that the United States might try him upon a Fed-
eral indictment. 7“hen, the Defendant, on a plea of guilty, is sentenced
by the Federal District Court ard returned to the custody of the State.
Thereafter, he is turned over tc a United States Marshal by the State
authorities and delivered to the warden of the Federal penitentiary, pur-
suant to comuitment under the Federal sentence.. The Federal sentence be-
gins to run on such delivery to the United States Marshal. Rohr v.

Hudspeth, 105 F.2d 747 {10th Cir. 1939); Lunsford v. lludspeth, 126 F.2d

653 (loth Cir. 1942).
A sovereign having prior and exclusive jurisdiction and custody of
a person for violation of its penal laws may voluntarily surrender him

for purpose of trial on a criminal charge, and, in such clrcumstances,



the question of jurisdiction and custody 1s essentially one of comity
between the sovereigns and not a personal right of the individual.

Stamphill v. United States, 135 F.2d 177 (10th Cir. 1943); Jones v.

Taylor, 327 I".2d 493 (10th Cir, 1964) . It is well established in the
Tenth Circuit, that a State could waive its right to custoedy and release
a prisconer to Federal authorities for prosecution without losing or

waiving the right to further enforce the State sentences. See, Joslin

V. Moseley, 420 .24 1204 (i0th Cir. 1970); Jacobs v. Crouse, 349 F.2d

857 {10th Cir. 1965); Hall wv. Looney, 256 I".2d 59 (10th Cir. 1958).

Further, Movant may not rely on the Interstate Agreement on Detainers
Act. The State of Cklahoma did not become a party State to the Act until
October 1, 1977, which was after Movant's conviction and sentence in Case
No. 76-CR-142, Also, as set cut in Article III of the ZAct, those pro-
visions come into play only uponr "writien notice"” and "request" of a
person whe "has entered upon a term of imprisonment in a penal or cor-
recticnal institution of a party State.” Movant made no such written
nocice of his place of imprisonrent or reqguest to the United States At-
torney and this Federal Court for a final disposition to be made of the
indictment pending against him in this Northern District of Oklahoma.

17 Is, THEREFORE, ORDERED that the motion for subpoena duces tecum
is overruled as moct and the motion to expedite hearing is overruled.

v IS FURTHER ORDERED that the motion pursuant to 28 U,S5.C. § 2255
of Ropert Jerry Lee be and it is hereby denied and the case is dismissed.

Dated this gﬁéi day of March, 1978, at Tulsa, Cklahoma.

Coven. g

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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: MAR 1 1978
IN THZ UNITED STATP. DISTRICT COURT FOR THEL
NORTLERN DISUHICT OF OKLAHOMA Jack C. Silver Clerk
* U

ROBERT JERRY LEE, # 93690, U'S'DETHCTCOURT,

Movant,
V.

NOS. 77-C-4

)
)
)
)
ROGERS COUNTY JAIL, et al., )
Respondents. )

O RDER

The Court has for consideration the pro se, in forma pauperis, mo-
tion pursuant to 28 U.S.C. § 2255 filed by Robert Jerry Lee. The cause
has been assigned civil Case No. 77-C-450-B and docketed in his criminal
Case No. 76-CR-142.

Mocvant is a priscner in the Lexington Regional Treatment Center,
Lexington, Oklahoma, serving sentences from the State of Oklahoma. There-
after, he is to serve a sentence imposed by this Court on November 11,
1976, to three years imprisonment, pursuant to his conviction upon his
plea of guilty to a one-count indictment charging a Dyer Act in viola-
tion of 18 U.S.C. § 2312. Movant has filed three motions pursuant to
Rule 35, Federal Rules of Criminal Procedure, for modification of sen-
tence wnich were overruled by Orders of this Court dated November 22,
and December 9, 1976, and April 13, 1977. The latter Order denied his
motion filed out of time, after the jurisdictional period for a Rule 35
moticn had expired.

Movant in his § 2255 motiorn demands his release From conviction and
sentence of this Court and as grounds therefor claims that this Court
was without jurisdiction %o prosecute and sentence him in Case No. 76-
CR-142. 1In particular, Movant zsserts that he was arrested by police
officers in Claremcre, Oklahoma, on October 2, 1976, and that because
he was then informed that he wae not bailable because he was a Federal
parole violator from Illinois, he was at all times from date of arrest
a Federal prisoner. Therefore, bhecause he was brought to this Federal
Court for appointment of counsel, arraignment and plea, and sentence, in
Case No. 76-CR=-142, and on each occasion returned to the Rogers County
Jail to stand trial on the State proceedings against him and to serve the
State sentences flirst in time, this Court gave up and lost jurisdicticn

to convict and sentence him.
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His contentiot :s without meri: and his § .255 motion should be
denied and the case dismissod. His motion for subpoena duces tecum of
the Rogers County Jail booking records of Robert Jerry Lee on October 2,
1976, is moot, said records before the Court as exhibits to the response,
and that motion should be overruled, His motion to expedite hearing on
the allegations should be overruled as ro hearing is required herein.

Movant was arrested October 2, 1976, and held in the custody of the
state ¢f Oklahoma rending proceedings on State charges in three cases,
CRF-76-195, CRF-76-208, and CRF-76-212; CRF-76-195 filed October 6, 1976.
Zven if he had been arrested on the Illinois Federal parole violator's
warrant, he was in State custedy until picked up by the Federal author-
ities. Therefore, his argument regarding the jurisdiction of this Court
must fail.

A Federal complaint charging a Dyer Act was filed October 5, 1976,
in this United States District Court for the Northern District of Okla-
homa, however, the warrant of arrest thercon was returned October 14, 1976,
"Unexecuted: Indictment Warrant issued."” The Dyer Act Indictment was
filed October 13, 1976, and the arrest warrant thereon was returned No-
vember 4, 1976, "unexecuted handled on WHCAP." Movant on each occasion,
for appointment of counsel, arraignment and plea, and sentence, on the
Federal indictment before this Court was borrowed from the State of Okla-
homa on writ of habeas corpus ad prosequendemnm.

Frequently, a State waives its right to its exclusive custody of a
State prisoner in order that tne United States might try him upon a Fed-
eral indictment. Then, the Defendant, on a plea of guilty, is sentenced
by the Federal District Court and returned to the custody of the State.
Therecafter, he is turned over to a United States Marshal by the State
authorities and delivered to +he warden of the Federal penitentiary, pur-
suant to commitment under the Federal sentence. The Federal sentence be-
gins to run on such delivery to the United States Marshal. Rohr V.

Hudspeth, 105 F.2d 747 (10th Cir. 1939); Lunsford v. Hudspeth, 126 F.2d

653 (10th Cir. 1942).
A sovereign having prior and exciusive jurisdiction and custody of
& person for violation of its penal laws may voluntarily surrender him

for purpose of trial on a criminal charge, and, 1n such circumstances,

[y




the questicon of jurisdiction and custody is essentially one of comity

between the sovereiyns and not a personal right of the individual,

Stamphill v. United States, 135 F.2¢ 177 (10th Cir. 1943); Jones v.
Taylor, 327 F.2d 493 (10th Civ. 1964). It is well established in the
Tenth Circuit, that a State courd waive its right to custody and release
a prisoner to Foderal authorities for prosecution without losing or

waiving the right to further enforce the State sentences. See, Joslin

V. Moselex, 420 F.28 1204 (10th Cir. 1970); Jacobs v. Crouse, 349% F.24

657 (1Cth Cir. 1865); Hall v. Looney, 256 F.2d 59 (10+h Cir. 1958).

Further, Movant may not rely on the Interstate Agreement on Detainers
Act. The State of Oklahoma did not become a party State to the Act until
October 1, 1977, which was alter Movant's conviction and sentence in Case
No. 76~-CR-142, Also, as set out in Article III of the Act, those pro-
visions come into play only upon "written notice" and "request" of a
Person who "has entered upon a term of imprisonment in a penal or cor-
recticnal institution of a party State." Movant made no such written
notice of his place of imprisonment or request to the United States At-
torney and this Federal Court for a final dispesition to be made of the
indictment pending against him in this Northern District of Oklahoma.

IT IS, THEREFORE, ORDERED that the motion for subpoena duces tecum
is overruled as moot and the motzon to expedite hearing is overruled.

IT IS FURTHER ORDERED that the motion pursuant to 28 U.é.C. § 2255
of Robert Jerry Lee be and it is hereby denied and the case 1s dismissed.

Dated thisg thi’ day of March, 1978, at Tulsa, Oklahoma.

CHIET JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT or
OKLMHOMA
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MAR 1 1978
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver, Clork

UNITED STATES OF AMERICA, U. S. DISTRICT cougy

Plaintiff,

V. NOS. 77-C-493-B

(76—CR-129—B)

ODEAN RAY LAWSON, # 00056-165,
Movant.

ORDER

The Court has for consideration a Pro se, in forma pauperis motion
pursuant to 28 U.S.C. § 2255 filed by Odean Ray Lawson. The cause has
been assigned civil case No. 77-C-493-B and docketed in his criminal
case No. 76-CR~129-B.

Movant is a prisoner in the Leavenworth Camp, Leavenworth, Kansas,
pursuant to conviction by this Court on his plea of guilty to an indict-
ment charging Count One, mail theft in violation of 18 U.S.C. § 1702;
and Count Two, forgery of a United States Treasury check in violaticn
of 18 U.S.C. § 495. On November 23, 1976, he was sentenced on Count One
to three years imprisonment eligible for parole as the Parole Commission
might determine pursuant to 18 U.S.C. § 4205(b) (2), and on Count Two im-
position of sentence was suspenced and he was placed on three years' pro-
bation. Motions for discretionary modification of sentence pursuant to
Rule 35, Federal Rules of Criminal Procedure, were overruled by Orders
of the Court dated February 2 and 14, 1977.

Movant does not in any way challenge the validity of his plea, con-
viction and sentence in . this Court. Rather, he challenges the Parole
Commission's application of its guidelines to his case which is an ad-
ministrative responsibility unrelated to the sentencing process. His
appropriate remedy on that issue is to file a habeas corpus petition
pursuant to 28 U.S5.C. § 2241 in the United States District Court having
jurisdiction over his place of confinement, and that only after available

administrative remedies have first been exhausted. See, Rogers v. United

States, No. 76~1122 {10th Cir. filed Nov. 2, 1976);: Weiser v. United States,

No. 76-1589 (10th Cir. filed Feb. 10, 1977), which cases are applicable to
establish the appropriate procedure in regard to the issue raised herein
to this Court although they deal with a different factual claim than here

presented.




Having carefully reviewed +the motion and attachments thereto, in-
cluding Movant'sg "Deliberate Letter" ang being fully advised in the
Premises, the Court finds that there 1s no necessity for an evidentiary
hearing herein; ang the motion Pursuant to 2g U.S.C. § 2255 in this
Northern District of Ok lahoma should be Overruled ang denied.

IT Isg, THEREFORE, ORDERED tihat the motion Pursuant to 23 U.s.c.

§ 2255 of Odean Ray Lawson be and it is hereby overruled angd the casge

in the Proper Jurisdiction in Kansas, if hecessary, after administrative

I'emedies have been exhausted.

Dated this Zg day of maagé + 1978, at Tulsa, Oklahoma,

CHIEF JUDGE, Uﬁi%%%zzgz;ggzg;;;;;CT

COURT FOR THE NORTHERN DISTRICT oF
OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT FOR THE MAR 1 1978
NORTHERN DISTRICT OF OKLAHOMA

Jack C. Silver, Clery
Movant U.S.DBTMCTCOURT

)
)
v. YNOS. 77-C~431-B
) 76—CR—65/’////Kf/
)
)

BOBBY JOE EVANS, # 23103-175,

UNITED STATES OF AMERICA,
Respondent.

ORDER

The Court has for consideration a motion pursuant to 28 U.S.C.

§ 2255 filed pro se, in forma pauperis, by Bobby Joe Evans. The cause
has been assigned civil Case No. 77-C-431-B and docketed in his criminal
Case No. 77-CR-65.

Movant is a prisoner in the United States Penitentiary, Leavenworth,
Kansas, pursuant to conviction upon his plea of guilty to Counts One and
Two of the nine-count indictment, each count charging the transpcrtation
in interstate commerce fron Tulsa, Oklahecma, to Dallas, Texas, of a known
stolen firearm in violation of 18 U.5.C. § 922(i). Counts Three through
Nine were dismissed in accordance with & plea agreement. On July 20,
1976, Movant was sentenced on Count One to five years to run concurrently
with a State sentence then being served; and on Count Two to five years
eligible for parole as the Parole Commissicn might determine as provided
in 18 U.S.C. § 4205(b) (2), the sentence on Count Two to run consecutively
to the sentence on Count One.

Moevant in his § 2255 motion demands his release from custody and as
grounds therefor claims that he is being Zdeprived of his liberty in viola-
tion of his rights guaranteed by the Constitution of the United States of
America. In particular, Movant claims that:

1. The Federal Government lost jurisdiction to impose a sen-

tence on Movant when it failed to carry Movant's judgment
to final ceonclusion before releasing custody to the State
of Cklaheoma.

2. Movant was given multiple punishment for each firearm in-

volved in one interstate trip which is excessive punish-
ment.

In support of his first contention, Movant asserts, and the Respond~
ent admits, that he was brought to Federal Court on ad prosequendum writs
for appointment of counsel, arraignment, and change of plea, and in each
instance returned to the custody of the State of Cklahoma where he was
facing State charges for auto theft and burglary. When he appeared in

Federal Court on July 23, 1976, for sentencing, he was not in




Federal custody on a writ and he was thereafter delivered to the Federal
Penitentiary for service of his Federal sentence,

If Movant is relving on the provisions of the Interstate Agreement
on Detainers Act, as Respondent indicates may be the case, the reliance
is totally nisplaced. The State of Oklahoma did not become a party State
to the Act until October 1, 1977, which was after Movant's conviction and
sentence in the cause he Presently challenges. Further, as set out in
Article III of the Act, its provisions come intc play only upon "written
notice" and "request" of a person who "has entered upen a term of impris-
onment in a penal or correctional institution of a party State." Movant
made no such written notice of his Place of imprisconment Cr request to
the United States Attorney and tris Federal Court for a final disposition
to be made of the indictment pending against him in this Northern pis-
trict of Oklahoma.

The Federal statutes regarding Sentencing applicable herein provide
in pertinent part as follows:

18 U.5.C. § 3563: "The sentence of impriscnment of any person

convicted of an offense shall commence to run from the date on

which such person is received at the penitentiary, reformatory,

or Jail for service of such sentence. . . - No sentence shall

prescribe any other method oFf computing the term.”

18 U.s.c. § 4082. "(2&) A person convicted of an offense against

the United States shall be committe + for such term of imprison-

ment as the court may direct, to the custody of the Attorney Gen-

eral of the United States, who ghall designate the place of con-
finement where the sentence thall be gerved, "
Pursuant to these Federal Statutes, the Attorney General has the exclusive

pPower to designate the place where Federal sentences shall be served.

Stillwell v, Lconey, 207 F.2d 259 (10th Cir. 1953); Werntz v, Looney,

208 F.2d 102, 103 n. 2 (10th Cir. 1953) . The United States District
Court must be cognizant of and give effect to all applicable Unitegd

States statutes. Miiler v, Willingham, 400 F.2d 873 {(10th Cir. 1968) .

Our Tenth Circuit Court of Appeals has held that the place of confinement
is no part of the sentence, but is a matter for the determination of the
Attorney General:; and therefore, that it is beyond the power of & Federal
Court to order that its sentence be served concurrently with a State sen-
tence. The coencurrency language is surplusage or a recommendation as to
pPlace of confinement. It is equally clear that the initial concurrence,

although beyvond the power of the Court, does not render a Federal sentence




SO imposed invaliq, Bowen v, United States, 174 F.24d 323 (L0th cir. 1949);
Joslin v, Moselgz, 420 F.2d 1204 (10th Cir, 1969); siuger v. Malley, No.
77-1454 unpublished (10th cir, filed pec. 22, 1977y, The Attorney General
has the discretion, may, ang frequently does, honor the recommendation that
the Federa] Sentence be served concurrently with a State Sentence in g State

institution. See, Stillwell v, Loonez, Supra. ; Werntz . Loonez, Supra.

However, the Attorney General jg under no obligation to do so ang could

Movant's second contention tha+ he shoulqg have been charged in one
count for the single interstate trip and not in nmultiple counts for each
firearm transported appears to be op more sound footing, The Court must
determine whether, under 18 y.g.c. § 922(1), the charging of 5 separate
count for each firearm transported in one interstate trip is multiplicitous.
If the separate countg are multiplicitous, the indictment does not have tg
be dismissed, but the bPyramideg Sentences must pe Corrected. United States
V. DeStafano, 429 r.29 344, 3418 (Znd Cir. 1970) cert. denied 402 U. 5. 972
(1971).

i€ J.s.c. g 922 (1) brovides: nr¢ shall be unlawful for any person
to transport Or ship in interstate op foreign commerce, any stolen fire-
aArm or stolen ammunition, knowing or having reasonable cause to believe
cthat the firearm or ammunition was stolen.” The penalty provided by 18
U.S.C. s 924{a), for a viclation of 18 U.s.C. § 922(1), is: "Whoever
Violates any provision of this chapter . . . shall be fined not more than
$5,000, or imprisoned not mecre than five Years, or both, and shall become
eligible for barcole as the Board of Parole shall determine, "

No Tenth Circuit decision hag bzen found on the specific question of
multiplicity, the charging of 4 single offensge in several counts, under

18 U.s.C. § 922(i), as here involved, However, in regard to an indictment

were charged in a single count, In that decision, United States v. Robideauy,

et al., Nos. 76-169§, 76-1699 ang 76-1700 unreported (10th Cir. fileg Nov. 14,

1977), the Court stated:



"Unlawful transportation is the gist of the offense. See Kelly
v. United States, 10 Cir., 246 .24 864, 865, and Robinson v.
United States, 10 Cir., 143 F.24 276, 278. FEach count relates
to a single transportation. The constitutional base for the
statute is the withdrawal of the facility of interstate com-
merce. See Bell v. United States, 349 U. S. 81, 83, 1n which
the Court said that 'doubt will be resolved against turning a
single transaction into multiple offenses.' Ibid. at 84. 1iIn
the instant case each count charges one transportation of pro-
scribed firearms. The claim of duplicity is without merit."

In the wmatter before the Court, and relying for guidance on Robideau,

Bell v. United States, and United States v. Carty, 447 F.2d 964 (5th Cir.

1271), the latter case having dealt with the exact statute under considera-
tion by this Court, the Court finds that Movant's conviction and sentence
on twe counts, each charging a vioclation of 18 U.S.C. § 922(i) for sepa-
rate firvearms transported in a single interstate trip is rmultiplicitous.

Also see, Cuffey v. United States, 310 F.2d 753 (10th Cir. 1962); McFarland

v. Pickett, 469 r.2d 1277 (7th Cir. 1972) . The conviction and sentence on

Count Twe of the indictment against Bobby Joe Evans, in Case No. 76-CR-65,
should be set aside and held for naught.

IT I5, THEREFORL, ORDERED that the motion pursuant to 28 U.S.C. § 2255
of Bobby Joe Evans be and it is hereby sustained in that his conviction and
sentence on Count Two of the indictment in Case No. 76-CR-65 be and it is
set aside and held for naught, the said Bobby Joe Evans to suffer no detri-
ment therefrom. The conviction and sentence to five years under Count One
cf the indictment remains as originally imposed. Further, the said Bobby
Joe Evans shall become eligible for parcle at such time as the Parole Com-
mission may determine as provided in 18 U.&.C. § 4205(b) (2), and the Court
recommends that the sentence be served concurrently with the State sentence
he is to serve in the State of Oklahoma. Movant should seek the relief of
4 concurrent sentence, as recommended in the present Order and the original
sentence, Judgment and Commitment, from the Attorney General of the United

States.

Dated this gﬁzé'day cf February, 1978, at Tulsa, Oklahoma.

(o, &

CHIEF JUDGE, UNITED STATES DISTRICT
COURT I'OR THE NORTHERN DISTRICT OF
OKLAHOMA
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